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carriers, and the influence of their wrongful acts in producing 
the catastrophe. But railroad companies are bound to remember 
that they owe duties to the public, for whose benefit their charters 
have been granted, and therefore should not be lightly loosed from 
the effects of their own wrongful acts. We are of opinion the 
court should have left the question of negligence on the part of 
the plaintiff to be determined by the jury upon the circumstances, 
and under an instruction less stringent and binding as to the duty 
of the plaintiff. Judgment reversed, and a venire facias de novo 
awarded. 



Court of Appeals of Kentucky. 
JOSEPH McREYNOLDS et al. v. CHARLES G. SMALLHOUSE. 

The Act of 9th March 1868 incorporating the " Green and Barren River Com- 
pany," and leasing to the said company the river line of navigation, with all the 
franchises and appurtenances, together with the right to take tolls, &c, is not in 
violation of the provision of the National Constitution, forbidding any state with- 
out the consent of Congress, to levy any duty of tonnage. 

Nor is the act in violation of that clause of the Constitution of the United States, 
which gives Congress the power " to regulate commerce with foreign nations and 
among the several states." 

The 37th section of article 2d of the state Constitution was adopted to prevent 
amendments to legislative enactments, by which distinct and unconnected matters 
might be introduced in the same law, and is not to be construed as applying to a 
case, where all the provisions of a statute relate, directly or indirectly, to the same 
subject, and are not foreign to the subject embraced in the title. 

The state legislature having entire control of the funds arising from the collec- 
tion of tolls on the river line of navigation, could appropriate them to repairing 
the locks or dams, in preference to placing them to the credit of the sinking fund ; 
and when the cost of repairs greatly exceeded the revenue derived from such navi- 
gation, it was authorized to lease the right to take the tolls, without violating the 
provision of the state Constitution, declaring that the General Assembly should 
have no power to pass laws to diminish the revenues of the sinking fund." 

Appeal from the Daviess Circuit Court. 

J. W. Bickens and Azro Dyer, for appellant. 

T. H. ITines, for appellee. 

The opinion of the court was delivered by 

Prtor, C. J. — This petition in equity was originally instituted 
in the McLean Circuit Court, and by change of venue was heard 
and determined in the Daviess Circuit. Upon the filing of the 
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petition the appellants obtained an injunction enjoining and 
restraining the appellee (Smallhouse), who was one of the members 
of the Green and Barren River Navigation Company, from collect- 
ing any tolls from the appellants, by reason of the passage of their 
boate in and through the locks upon said rivers, the appellee being 
at the time the agent of the company, and authorized by the com- 
pany to collect toll. The appellants, at the time they filed their 
petition, viz., in July 1869, were navigating the waters of the 
Ohio, Green and Barren rivers, with their boats, from the city of 
Evansville, Indiana, to various points on Green and Barren rivers, 
and upon the refusal of the appellee to permit them to pass the 
locks on Green river with their boats, without paying toll, these 
proceedings were instituted. 

The appellee, in behalf of the company, and in his own de- 
fence, relies upon an Act of the Legislature of Kentucky, passed 
on the 9th of March 1868, entitled " An Act to incorporate the 
Green and Barren River Navigation Company." By which he 
alleges the legislature loaned to the company, for thirty years, 
the Green and Barren river line of navigation, with the right to 
collect tolls, &c, together with all the franchises and appurte- 
nances thereunto belonging. Upon the hearing of the case in 
the court below, the appellants' petition was dismissed and the 
injunction dissolved, and the cause is now in this court for revision. 

The appellants insist that so much of the charter of the navi- 
gation eompany as empowers it to charge and collect tolls from 
boats running upon these rivers, is in violation of both the state 
and Federal Constitutions. 

1. That it violates section 37 of article 2 of the Constitution 
of this state, declaring, " That no law enacted by the General 
Assembly shall relate to more than one subject, and that shall be 
expressed in the title." 

2. That it violates section 34 of article 2 of the state Consti- 
tution, declaring that " the General Assembly shall have no power 
to pass laws to diminish the resources of the sinking fund, as now 
established by law, until the debt of the state shall be paid, but 
may pass laws to increase them," &c. 

3. That it violates section 1 of article 13, state Constitution, 
declaring that " no man or set of men are entitled to exclusive 
separate public emoluments or privileges from the community, 
but in consideration of public services." 
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4. That it violates that provision of the Constitution of the 
United States which forbids any state, without the consent of 
Congress, to levy any duty of tonnage. 

5. That it is in violation of that provision of the Constitution 
of the United States which gives to Congress power to regulate 
commerce with foreign nations and among the several states, and 
with the Indian tribes. 

The preamble to the act of incorporation is as follows, viz. : — 

" Whereas, the Green and Barren river line of navigation has 
always been a charge upon the state, and is now largely in debt 
and without prospect of any better condition ; and whereas, it is 
of great importance to the country to keep said line in working 
order, and at the same time to avoid any public expense if pos- 
sible ; and believing that object can be accomplished by letting it 
to an incorporated company ; therefore, be it enacted," &c. 

The 2d and 3d sections of the act transfer to the company all 
the rights, franchises, &c, pertaining to this line of navigation, 
to be used for the purpose of navigation for and during the term 
of thirty years, and directs the executive of the state to cause 
possession thereof to be delivered to the company upon their com- 
plying with the other provisions of the act. The 4th section of 
the act makes it the duty of the company to use diligence in 
keeping said line of navigation in good repair, &c. " To pass 
and permit all boats, crafts and other things to navigate said rivers 
according to certain specified rates herein prescribed as tolls, which 
shall enure to said company." 

The 6th section provides that the rate of tolls for such boats 
as passenger and freight steamboats passing such locks shall not 
exceed per ton, measured as aforesaid, fifty cents at the first lock, 
thirty cents at the second, and twenty cents at the third, and ten 
cents each at the two other upper locks, and the same for return- 
ing ; and for all other boats, barges, rafts, water-crafts, &c, they 
may establish tolls from time to time, not exceeding the present 
rates established by the board of internal improvements, as ap- 
plicable to the Kentucky Green and Barren lines of navigation. 

The 11th section of the act requires the company to execute 
bond with surety, payable to the Commonwealth of Kentucky, to 
be approved by the governor, in the penal sum of five hundred 
thousand dollars, for the performance of the duties and obliga- 
tions imposed upon them by the act. 
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This bond was executed by the company, approved by the gov- 
ernor, and the possession of the improvements as required by the 
act delivered to them. The first objection urged by counsel for 
appellant against the constitutionality of the act in question has 
been in effect settled by this court in the case of Phillips v. The 
Covington and Cincinnati Bridge Company, 2 Met. 222, and also 
in the case of The Louisville and Oldham Turnpike Road Com- 
pany v. Ballard, 2 Id. 168. 

In the case of Phillips v. The Bridge Company, this court says, 
that the constitutional provision under consideration, was adopted 
to prevent amendments to legislative enactments, by which dis- 
tinct and unconnected matters might be introduced, but that this 
provision of the Constitution should not be so construed as to 
restrict legislation to such an extent as to render different acts 
necessary where the whole subject-matter is connected, and may 
be properly embraced in the same act ; and the rule laid down in 
this case is, " that none of the provisions of a statute should be 
regarded as unconstitutional where they all relate directly or indi- 
rectly to the same subject, have a natural connection, and are not 
foreign to the subject expressed in the title." 

This rule of construction has been adhered to by this court in 
several subsequent cases, and is sustained upon both principle 
and authority. 

The act in this case is entitled, " An Act to incorporate the 
Green and Barren River Navigation Company." The object to 
be accomplished by the act is to create a company for the pur- 
pose of navigating Green and Barren rivers with their boats, and 
this is in fact the subject-matter of the title. 

The legislature, having created the corporation, proceeds, by 
various sections of the act, to prescribe the rights, duties, and 
obligations of the company. 

In enumerating the rights to which this company are entitled, 
we find that they have the right to navigate these streams with 
their boats for thirty years, and to charge toll for the passage of 
other boats than their own, not exceeding certain prescribed rates, 
and in order to facilitate commerce and trade, and to develop the 
resources of wealth along the line, they are empowered to work 
coal-mines, and to lease and purchase real estate. 

In consideration of these rights, they obligate themselves to 
keep the locks and dams in repair, and to permit the owners of 
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all boats to navigate said rivers upon the payment of tolls as 
regulated by the act. We perceive no provision contained in any 
of the various sections of the charter inconsistent with its title. 
The right to collect tolls is certainly not foreign to the subject 
embraced in the title, but has a direct relation to it ; for without 
the tolls the corporation would be divested of all means enabling 
them to keep these improvements in repair ; as it can hardly be 
presumed that the company would assume such heavy pecuniary 
obligations as that of improving these locks and dams, without 
any other consideration than the right of passage with their own 
boats, and at the same time giving to all other vessels the right 
of navigation free of toll. 

One of the principal objects of the legislature in conferring 
these rights, was to enable the company to raise means by which 
they would be able to comply with their agreement, and thereby 
rid the state of a burden that was constantly increasing upon the 
taxable property of the citizens. 

Such powers as are delegated by this act are given in most 
instances to all corporations created for the purpose of internal 
improvements. The right to turnpike companies to charge tolls, 
to purchase land for toll-houses ; to railroad companies to pur- 
chase land for depots, to submit questions of taxation to the votes 
of the people, to enable them to build roads, to sell bonds and 
mortgage their road in aid of its construction. All the rights 
and powers given this corporation have reference to the subject- 
matter of the act, and to decide the present act unconstitutional 
upon the ground that it is in violation of the 37th section of 
Article 2 of the Constitution, would be, in effect, annulling nearly 
all charters heretofore granted by the legislature for internal im- 
provement purposes. 

No encroachment should be made upon the legislative powers 
of a state, by deciding its laws to be in violation of the Constitu- 
tion, unless there has been a clear and palpable violation of that 
instrument. All doubts in the mind of the judge must result in 
favor of the validity of the law. This is no issue between the Com- 
monwealth and the company as to the extent of the power conferred 
upon them by the act. In such a case a different rule would pre- 
vail, and the law construed strictly as against the corporation. The 
grant of the powers is, in this case, conceded, and the only ques- 
tion made is, as to the constitutionality of the law, and this court 
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must uphold the law unless it is clearly within some constitutional 
inhibition. 

The appellants also insist that the transfer or lease by the state 
of these improvements diminishes the resources of the sinking 
fund, and that for this reason the act is void. 

The act establishing the Sinking Fund provides that a sinking 
fund shall be, and is " hereby created and established, to be made 
up" among other things "of profits which may accrue on works 
of internal improvements made by the state, or in which the 
state is, or may be interested." 

The constitution provides that the resources of the sinking fund 
shall be sacredly set apart and applied to the payment of state 
debt, which has not been paid. 

The state of Kentucky appropriated a large sum of money 
in improving the navigation on Green river, and in constructing 
the locks and dams thereon. Previous to the time at which these 
improvements were made, this stream was only navigable for boats 
of any magnitude during high water. — The natural obstructions 
to navigation consisted of falls and shoals, all of which obstructions 
were removed or overcome by reason of these improvements, and 
the river, except when the locks were out of repair, made navi- 
gable as many months in the year as the Ohio. 

These improvements seemed to have yielded the state but little, 
if any revenue, and in March, 1868, at the time of the passage 
of this act, the legislature of the state (composed in part of 
many members directly and vitally interested in the prosperity 
of that part of the state), in the preamble to the act announced 
that the improvement had " always been a charge on the state 
and is now largely in debt, without prospect of any better con- 
dition." 

The truth of this legislative declaration, in the absence of 
proof, we cannot question. The record also shows that some of 
the dams were much out of repair, and were about to be swept 
off by the waters. The legislature refused to repair the improve- 
ments by increasing the burden of taxation on the citizens. No 
revenue was being derived from these rivers, and instead of in- 
creasing the resources of the sinking fund, thereby lessening the 
state debt, their constant repairs were increasing the indebtedness. 
The tolls accruing from the navigation of these rivers could 
all have been appropriated to repairing the locks and dams. The 
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legislature had entire control of this fund for such purposes until 
it was placed in the treasury to the credit of the sinking fund, 
and then it must be applied to the payment of the state debt. 

By a large expenditure of money, the state had made Green 
river, practically a navigable stream. Previous to this expendi- 
ture it was only navigable for a few months in the year for large 
boats, and then not exceeding seventy-five or one hundred miles 
from its mouth. A wild but fertile country had been developed 
by these improvements, and with it a trade and commerce equal 
almost to that of any other portion of the state ; lands had in- 
creased in value from five to thirty dollars per acre, and the 
state of Kentucky had either to continue to increase the burden 
of taxation upon the people to preserve the improvements, or 
resort to some other means by which they could be secured, in 
order to save the expenditure to the state, and that its people 
might reap some benefits from it. The legislature saw proper 
to lease it to this company. Whether this contract of leasing 
was a good or bad contract, is not for this court to determine. 
There is no fraud alleged in the procurement of this act ; there 
is no allegation that the tariff on other boats amounts to a pro- 
hibition of navigation upon these streams, or that the tolls charged 
the present appellants were exorbitant. 

There is no allegation that the charges for freight are exces- 
sive, or that the company failed to provide means for transporting 
freight and passengers, or have failed to comply with their con- 
tract. All the proof upon this subject is inapplicable to the 
allegations of the petition, and if these wrongs exist the parties 
aggrieved thereby have an ample remedy through the judicial 
department of the state. The leasing of these improvements and 
their continued preservation may be the means of increasing the 
resources of the sinking fund, but whether it doe3 or not, it cer- 
tainly does not lessen the revenues, as, but for the leasing, these 
improvements would have been lost to the state, and to the peo- 
ple directly interested in preserving them. 

Any other view of this question would compel the state to hold 
on to these improvements at the expense of the taxable property 
of the state, or permit them to go to ruin and decay. 

This court, in the case of The Simpson County Court v. Arnold, 
7 Bush 354, sustains this view of the case. It is not deemed 
necessary to allude to the other constitutional questions made. 
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These rivers are exclusively within the territory of Kentucky, 
and were made navigable by large expenditures of money by the 
state and its citizens. 

The citizen of any other state has the same right to navigate 
these rivers that a citizen of this state has by paying the same 
tolls, and being made subject to the same restrictions. If there 
is no discrimination made, there can be no complaint. The state 
has the power to improve her rivers by making them navigable, 
and to charge tolls for the use of them. If Congress has any 
power to prevent a state from exercising this right, it will be time 
enough to decide such a question when such prohibitory legisla- 
tion is enacted. That the appellee or the company are now 
making large profits by navigating these rivers with their boats is 
no argument against the validity of their charter. 

All persons, so far as the proof shows, are required to pay the 
same tolls upon these rivers. No inequality exists, except so far 
as the lessees are concerned, and their undertaking to keep the 
improvements in repair was deemed a sufficient consideration by 
the state for the powers conferred, and with which this court, as 
the case is now presented, cannot interfere. 

In the opinion of this court, the act in question is not in viola- 
tion of either the state or Federal Constitutions, and the judg- 
ment of the court below is affirmed. 

Judge Lindsay not sitting. 



Supreme Court of New York. Second District 
PLATT, Receiver, v. BENTLEY. 

A depositor in a national bank which has failed and passed into the hands of a 
receiver, may set off the amount of his deposit against his debt to the bank on a 
note. 

The plaintiff as Receiver took possession of the Farmers' and 
Citizens' National Bank, September 5th 1867. The defendant 
then had on deposit in the bank to his credit $571.27. The bank 
then held the defendant's note for $800, to become due on the 5th 
day of November 1867. The defendant paid the difference be- 
tween the amount of the deposit and the note and interest, and 
for the rest claimed to offset the deposit in full as against the 



